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Littler’s 45+ Home Care Attorneys (1,300 in US!)
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Littler’s Florida Offices & 62 Attorneys
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Agenda

1. Updated AI Legislation Map + Most 
Recent AI Lawsuit

2. What’s Happening With The US 
DOL’s Proposed Companionship & 
Live-In Exemption Regulations?

3. TPS Terminations – July 23, 2026 
Update + Common I-9 Mistakes

4. State/Federal Law Trends to Watch
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Legal Notice

The materials and opinions presented by the speakers at this presentation 
represent the speakers’ views, are for educational and informational purposes 

only, are not intended to be legal advice and should not be used for legal 
guidance or to resolve specific legal problems.  In all cases, legal advice 

applicable to your organization’s own specific circumstances should be sought.

We strongly encourage you to consult legal counsel of your choice on specific 
matters involving employment law, and important personnel policies and 

practices prior to adoption or implementation.
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Submit 
Questions!
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Updated AI Legislation 
Map + AI Litigation
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Pending and Enacted AI Legislation
Legislation and Regulations Impacting Employment and HR Functions
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Recent AI Lawsuit

• 26 current/former EEs sued over RIF decision
• Alleging ER used AI-enabled tools that considered keystroke and 

activity-monitoring data, AI-usage dashboards, and algo assisted 
performance-ranking to score, rank, and select for layoff.
• Allegation is that the tools failed to take into consideration 

protected FMLA, ADA, and Pregnancy leaves. 
• In other words, EEs who took these kinds of leaves were allegedly 

more likely to be selected for RIF than EEs who did not take these 
kinds of leaves. 

2026
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U.S. DOL Proposed 
Regulations – 

Companionship & 
Live-In Exemption

2026
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Current Law
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Current Regulation (29 C.F.R. §552.109)
Excludes Third-Party Employers from Classifying as Exempt
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Future Law?
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On July 2, 2025 U.S. DOL Proposed Regulations . . . 

2026
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So What Happens Next?  

Proposed Rule 
(July 2, 2025)

Comment Period – 
(Closed September 2, 2025)

No Further 
Rulemaking

Final Rule 
(Early 2026)

Effective Date 
(TBD)

Litigation 
Challenge?

?

?

?

?

As of July 
24, 2026

Fair Wages for Home 
Care Workers Act?
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NEW - Fair Wages for Home Care Workers Act?

• On March 12, 2026, Sens. Patty Murray (D-WA), Andy Kim (D-NJ), 
and Rep. Alexandria Ocasio-Cortez (D-NY) (in addition to their co-
signers) introduced legislation that would statutorily mandate 
minimum wage and overtime pay for home care workers and 
domestic workers.
• The legislation is a direct response to the DOL’s proposed 

companionship and live-in exemption regulations. 

So What Does This Mean?!?

© Littler M endelson, P.C.  |  2025

So What Does This Mean IF DOL Regs Are Finalized AND 
You Operate in Certain States??

Qualifying companions 
and live-in caregivers 

could be exempt under 
FLSA !!!

But wait, there’s more . . . 

2026
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Which State Do You Operate In?
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So What Should You Do Now 
If You Are A GREEN State?
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What Is A Safe Bet To Do Now 
If You Are A GREEN State?

1.  COMMENT!! (CURRENTLY DUE BY SEPT 
2)

2. Evaluate compensation models

3. Create Conversion Plan

2026
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GREEN State - Evaluating Compensation 
Models/Options = Brighter Future

• Will classifying as exempt improve or hurt recruiting?  
Retention?

• Will eliminating OT costs change rates charged to clients?

• Will eliminating OT decrease recordkeeping obligations?

• Will law change again in near future?

2026
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GREEN State – Consider Creating A Conversion Plan

• Target date
– Payroll 
– Revise Timekeeping policy?
– Revise Job Description?
– Revise Job posting?
– Communication plan to managers/supervisors/office team + FAQs
– Communication plan to impacted caregivers + FAQs
– Communication plan to clients + FAQs

• Review payroll after change to ensure correct
2026
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Littler Conversion Package (IF rule finalized)

1. Timeline + Action Steps Summary
2. Revised Timekeeping Policy
3. Template Communication + FAQs for managers/supervisors/office
4. Template Communication + FAQs for impacted caregivers
5. Template Communication + FAQs for clients

2026
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So What Do We Recommend 
Doing In All States?

2026
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Track Updates On This And Other Employment Law Changes
by Subscribing at Littler.com

2026
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Track Updates On This And Other Employment Law Changes
by Subscribing at Littler.com
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TPS Update and 
Common I9 Mistakes
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TPS Update

• The U.S. Supreme Court in Mullins v. Doe confirmed the 
Department of Homeland Security’s authority to end the TPS 
program for Haiti, Burma, Somalia, Yemen, Syria, Ethiopia, and 
South Sudan.  
• the United States Citizenship and Immigration Services 

(USCIS) established a new TPS termination dates for TPS-related 
Employment Authorization Documents :

July 24, 2026 (Haiti, Somalia, Syria, Yemen)
July 27, 2026 (Burma (Myanmar)
July 30, 2026 (Ethiopia and South Sudan)
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TPS Update
So What Does This Mean for Employers?

• It is unlawful (as of the applicable termination date) to employ a 
worker who is only working pursuant to one of these TPS programs.
• Action Steps (NOW!)

1. Review your Form I-9 records to determine if any workers only 
have TPS designation EADs.

2. Contact any such workers IMMEDIATELY to determine if they 
have other employment authorization documents

ü If so, you should complete Supplement B
ü If none, terminate on or before applicable term date

© Littler M endelson, P.C.  |  2025 32

Documents that Do Not Show Work Authorization

• Documents that DO NOT show continuing work authorization:

X EAD with category C11;
X Receipt for I-765 application for EAD;
X Receipt for I-589 application for asylum;
X Receipt for Biometrics notice for I-765 or I-589;
X Receipt for I-765 approval.
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Documents that Do Not Show Work Authorization
(Cont . . .)

• Documents that DO NOT show continuing work authorization:

X IRS individual taxpayer  number (ITIN)
X Restricted Social Security card as List C document – stated not 

valid for employment unless DHS work authorization;
X Expired passport, driver’s license, or green card, unless 

extended by USCIS documentation; and
X Foreign passport, unless it has I-551 stamp or is accompanied 

by Form I-94 which has worker’s unexpired nonimmigrant 
status.

© Littler M endelson, P.C.  |  2025© Littler M endelson, P.C.  |  2025

ICE I-9 
Audits

34
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Notice of Inspection

35© Littler Mendelson, P.C. 2026
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      Civil Penalties

• I-9 paperwork for uncorrected technical 
and substantive violations result in 
penalty of $288 to $2,861* for each 
individual. 

• Knowingly hiring violations result in 
penalty of $716 to $5,724* per violation 
for 1st offense. 

 *ICE penalties will be increasing 
about 3% in 2026. 

© Littler Mendelson, P.C. 2026 36
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Criminal Penalties

• Criminal penalties for immigration violations:
– Where ICE finds employer knowingly employed individuals who 

lack work authorization - imprisonment for up to 6 months and/or 
fines

– Harbored and/or transported undocumented workers - up to 5 
years in prison for simple harboring

– Tax fraud – paying undocumented workers in cash or 1099 worker 
- up to 3 years in prison & fine of up to $100,000

– Transporting - up to five years in federal prison.

© Littler Mendelson, P.C. 2026 37
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Common I-9 
Errors 

38
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Common I-9 Errors – Section 1

• Failure to complete an I-9 form w/in 3 days – either through 
inadvertence or because you are incorrectly engaging 
worker as 1099 worker;

• Failure to sign I-9 form by employee;

• Failure to check box for citizenship or employment-
authorized immigration status and/or record Alien/USCIS #.

39© Littler Mendelson, P.C. 2026
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Common I-9 Errors – Section 2

• Failure to complete employer certification in Section 2;
• Failure to sign I-9 form by employer rep;
• Failure to complete Lists A OR B and C;
• Failure to record expiration date, type of document and/or 

issuing authority missing;
• Failure to sign and/or date within 3 days after 1st day of 

employment. 

40© Littler Mendelson, P.C. 2026
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Littler Resources 
& 

Your Next Steps 
For Compliance

412026
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Pro Tip – How to Prepare For An ICE I-9 Audit

• Internal I-9 audit – cure errors on I-9 forms & ID and discharge 
undocumented workers.

42
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Pro Tip – How to Prepare For An ICE I-9 Audit

• Ensure staff are properly trained on completing / storing I-9 forms. 

• Consult ICE website or counsel about any types of ID you are not 
familiar with.

• Keep copies of documentation accepted as proof of identity & 
employment authorization with Form I-9.

43
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Your Next Steps

1. Plan for the knock on your door
– Identify internal lead team member
– Educate Team (reception to management to team lead)
– Know the Attorney to call

2. ICE Training
3. Self Audit I-9 files (Correct Mistakes before ICE serves NOI!)
4. Call Counsel Immediately!  If you wait and try to handle yourself, 

it could be too late

442026
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Trends To Watch
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Additional Federal/State Law Trends To Watch

State/Local
• AI use in employment 

regulation
• Domestic Worker Bill of Rights
• Paid Sick Leave
• Non-Compete and Non-

Solicitation Restrictions

Federal 
• Anti-Kickback Law:  Certain 

payments – e.g., sign on bonus – 
paid to certain workers – e.g., 
family member of care recipient –
under Medicaid reimbursed care 
model may be deemed to violate 
the Anti-Kickback laws
• New Joint Employment 

Regulation
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Federal Trend:  Anti-Kickback

• US OIG Opinion Letter 2025-12 (Posted January 5, 2026)
• Addressed 
ü payment of sign-on bonuses 
ü to prospective employees of home care agency 
ü who were a family member of care recipient 
ü under a state Medicaid reimbursed waiver program

• Unfavorable finding

472026
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Federal Trend:  US DOL Joint Employment Rule

• Notice of Proposed Rule Posted April 23, 2026
• Comment period closed June 22, 2026
• Goals:
ü Make vertical and horizonal JE standards clearer
ü Provide more examples

• If finalized, focus on actual control over important 
employment terms/conditions
• Less likely franchisor would be found to be JE

482026
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State Trend: 2026 Minimum Compensation Thresholds  
Restrictive Covenant Agreements

• Colorado
o $130,014 (non-compete)
o $78,008.40 (non-solicit)

• Maine - $63,840
• Oregon - $119,541
• Rhode Island - $39,900
• Virginia - $78,364.52
• Washington - 

$126,858.83

• Washington D.C. - $162,164
• Florida CHOICE ACT – >2x 

annual mean wage for 
county where 
o ER has principal place of 

business or 
owhere employee resides

Note that these threshold 
amounts are expected to 

change periodically 
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Ask The 
Employment 

Attorneys 
Anything!
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Questions?

2026
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This information provided by Littler is not a substitute for experienced legal counsel and does not provide legal advice or attempt to address the numerous factual issues that inevitably arise in any employment-related dispute. Although this information 
attempts to cover some major recent developments, it is not all-inclusive, and the current status of any decision or principle of law should be verified by counsel.    

Thank You
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