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W ith two decades of legal experience, Angelo Spinola’s practice focuses on employment litigation with a special interest in the home health, home care and hospice industry. Bringing a wide breadth 
of knowledge across the health care spectrum, he works with an array of home-based care clients, including Fortune 500 organizations and franchisors, small-owned businesses and franchisees 
across multiple industries. Additionally, Angelo works closely with private equity firms and investment groups with respect to labor and employment issues that may arise during acquisitions and 

activities in these sectors.

Angelo partners with attorneys in Polsinelli’s Health Care, Corporate and Transactional and Franchise practices to build coalitions that bring a deep bench of experience and industry knowledge to his 
clients in the home health, home care and hospice industry.

Leveraging technology to better serve clients, Angelo utilizes innovative legal technology platforms designed specifically for franchise systems and home health, home care and hospice clients. The 
platform serves as a source for industry information and substantive legal resources where employers have direct access to the tools, documents and knowledge needed to reduce their legal spend 
as their business needs grow throughout the corporate lifecycle and franchise process. Angelo also utilizes client portals to share confidential, proprietary client documents to allow clients and Angelo 

to seamlessly manage matters or case-specific documents.

Angelo regularly represents employers across the United States in class actions brought under the Fair Labor Standards Act and state and wage hour laws. His experience includes:

• Helping employers respond to wage and hour investigations by the Department of Labor and state agency equivalents

• Conducting pay practice and exemption audits
• Due diligence support on mergers and acquisitions and other transactions

• Coalition building and support for common issues across franchise systems and home care agencies
• Consultation on joint employment and successor liability avoidance across franchise systems, staffing companies, multi-company health care systems, executives and business owners
• Developing compliance measures that m inim ize wage and hour exposure

• Representing management in grievance arbitrations
• Drafting restrictive covenant agreements

Angelo has litigated various types of discrim ination cases on behalf of employers in federal and state courts and administrative tribunals throughout the United States, including age, disability, race, 

national origin, sex, harassment and retaliation.

Additionally, Angelo assists employers to promote an issue-free work environment through counseling, training and other 
preventive strategies. He conducts training on employment-related matters for management personnel, lawyers and human 

resources professionals and is a regular speaker before business organizations and human resource groups on a wide 
variety of employment law topics.

Angelo Spinola
Shareholder | Practice Co-Chair

Areas of Focus

Home Health, Home Care 
and Hospice

Employment Advice and 
Investigations

Labor and Employment

404.253.6280 | aspinola@polsinelli.com
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Recognized by legal research firm BTI Consulting as one 
of the top firms for excellent client service and client 
relationships, the firm’s attorneys provide value through 
practical legal counsel infused with business insight.

PRACTICE STRENGTHS TO ALIGN TO YOUR NEEDS
§ Health Care

§ Financial Services
§ Real Estate

§ Intellectual Property

§ Middle-Market Corporate

§ Labor and Employment
§ Business Litigation

GEOGRAPHIC FOOTPRINT SUPPORTS PRACTICE STRENGTHS

23
offices with full service 

capabilities

Strategically located in 
major financial centers
Located in gateway cities, as well as 
offices with close proximity to critical 
transportation and logistical hubs

BY THE NUMBERS

950
attorneys nationwide

45+
years of client service

170
services/industries

7
core practice areas

67th in Am Law’s
annual firm rankings.

Am Law 100 Firm
The American Lawyer

Recognized
for strongest client 
relationships overall
BTI’s Industry Power Rankings

Excellence
in client service

BTI’s Client Service A-Team Report

14 national 
Tier One 
rankings

64 regional 
Tier One 
rankings

U.S. News and World Report’s “Best Law Firms”

Nationally 
recognized

for Real Estate, Mid-Market 
Transactions & Disputes Financial 

Services, IP, Labor and 
Employment and Health Care
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Agenda

ü Government Investigations regarding Anti-Trust and 
Restrictive Covenant Agreements and Penalty Provisions

ü Arbitration Agreements

ü DOL Audits

ü Polsinelli Online Solutions For Home Care (POSH)

ü Employee Retention Credit Update

ü Florida Legal Updates

ü Compliance Tips
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Government Investigations regarding 
Anti-Trust and Restrictive Covenant 
Agreements and Penalty Provisions

§ Issued on July 9, 2021 

§ “Powerful companies require workers to sign non-compete agreements that restrict their 
ability to change jobs.”

§ “To address agreements that may unduly limit workers’ ability to change jobs, the Chair of the 
FTC is encouraged to consider working with the rest of the Commission to exercise the FTC’s 
statutory rulemaking authority under the Federal Trade Commission Act to curtail the unfair use 
of non-compete clauses and other clauses or agreements that may unfairly limit worker 
mobility.”

§ The Executive Order does not change the law of restrictive covenants

Biden Executive Order re Non-Competes
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§ DOJ’s Antitrust Division and the Solicitor of Labor have agreed to partner in 
promoting competitive labor markets

§ Treasury Department issued a report in 
March 2022 finding that lack of 
competition causes wage declines of 
about 20% for workers

Federal Agencies Respond

§ DOJ Targets

§ No Poach clauses in franchise 
agreements aimed at prohibiting 
employees of one franchisee to work for 
another franchisee

§ Non-competes and non-solicits

§ State law differences and upcoming 
changes at a state level

Recent Government Activity re: Anti-trust and 
Restrictions on Worker Mobility
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§ Seemingly generic demand

§ Unclear whether this is a fishing expedition, or the FTC 
knows what it wants

§ Appears FTC doesn’t understand Home
Care

§ But the FTC likely will learn!

FTC Has Started Looking at Home-Based Care Providers

§ January 2021: the DOJ filed a criminal complaint against Surgical Care Affiliates because it allegedly agreed with 
competitors not to solicit each other’s senior employees

§ March 2021: a Las Vegas health care staffing company, VDA OC LLC, and its former manager were indicted for 
agreeing not to poach school nurses from each other and to fix their wages

§ July 2021: DOJ filed a criminal complaint against DaVita and its then CEO (this was a companion case to the SCA 
case noted above) (full acquittal)

§ January 2022: four owners and managers of home health care agencies in Maine were indicted on no-poach and 
wage-fixing of personal support specialists

§ DOJ has the most antitrust grand jury investigations open in 30 years and that the DOJ is seeking funding to hire 
120 additional attorneys and 900 FBI agents to support white collar criminal investigations and prosecutions.

More Healthcare/Antitrust Matters
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§ Definition: A contract when an employee agrees to not compete with an 
employer after the period of employment is over

§ Should Limit to Managers and Critical Employees and Be Reasonable in Scope

§ Geographical Region

§ Time Period (Generally 2 Years or less)

§ Restriction on Performing Same Job Duties

What is a Non-Compete Agreement?

§ Can’t Solicit former Employer’s Customers or Employees to Leave 

§ Preserves Use of Confidential Information 

§ Much More Likely to Pass Review 

§ Directly Between Employer and Employee 

What is a Non-Solicitation Agreement?
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§ Employers can require employees to sign an agreement that restricts/prohibits 
competition 

§ What’s required:

§ In writing

§ Signed by the employee

§ Necessary to protect legitimate business interests

§ Reasonable time and geographic limitations 

Florida Restrictive Covenant Laws

Arbitration Agreements
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§ AT&T Mobility v. Concepcion:  April 2011, U.S. Supreme Court held that 
class action waivers in arbitration agreements are enforceable

§ Companies have responded by revising employment contracts to add 
mandatory arbitration clauses that preclude class representation

§ Pros and cons of arbitration

§ Practical steps for employers in implementing mandatory arbitration program

Use of Arbitration Agreements with Class Action Waivers

16

Plaintiff’s Attorneys Are Looking For Class Actions
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More Examples of Solicitations. . . 

§ Jane, a caregiver, works 40 hours a week. 
§ The company pays Jane $12 per hour. Jane works from 9:30 a.m. to 1:00 p.m. (3.5 

hours), and then drives an hour to the second client’s home and begins work from 
2:00 p.m. to 6:30 p.m. (4.5 hours). 

§ 3.5 hours with client 1 + 4.5 hours with client 2 = 8 hours.

§ Jane does this five days a week, and the company pays Jane for 40 hours per 
week 

§ BUT the travel time between worksites was compensable under federal law 
because it is a “principal activity.”

18

Avoiding the Law of BIG NUMBERS
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§ Because the company has not paid Jane for the 60 minutes she drove from 
worksite to worksite each day, the company owes Jane for this time for 5 days per 
work each week.

§ 5 workdays x 1 hour between shifts = 5 hours. This carries Jane’s working hours 
per week to 45 

§ 5 overtime hours x (1.5 x 12) = $90 / week.

§ Thus, Jane is owed $90 per week in unpaid overtime wages. 

§ So what? That’s not bad.

Avoiding the Law of BIG NUMBERS

§ It might seem like that at first blush. But what if this happens every week, for a year. Then seven 
months after she gets fired or quits Jane contacts an attorney.

§ Jane works 48 weeks during the year. The Company pays their employees every Friday.

§ In missed overtime payments, Jane is owed 48 (weeks worked) x $90 / week.

§ $ 90 Unpaid weekly overtime wages
x    48 Number of weeks worked
$ 4,320 Total unpaid overtime wages owed from just travel time

You Said What?!!
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§ Now factor in that you have 50 similarly situated employees over a two-year period and Jane’s attorney turned her 
case into a class action lawsuit. 

§ Can you see how this can add up really fast? 

§ 50 x  $4,320 = $216,000

§ This amount will likely be doubled based on the liquidated damages provision of the FLSA: $432,000

§ This is just for unpaid overtime from travel time and does not include inclusion of a third year ($216,000) and 
attorneys’ fees ($259,200 at 40% contingency).  Grand total: $907,200 before even adding a dollar of defense 
costs.   

Now It REALLY Gets Worse 

§ Reduced costs v. litigation
§ Privacy / confidentiality

§ Substantial control over choice of arbitrators

§ Lack of jury reduces settlement value
§ Avoids “runaway” jury awards

§ Process is often faster
§ Class action waivers

Advantages of Arbitration vs. Court Litigation
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§ Costs are increasing, especially because 
employers generally pay all costs

§ Arbitrators may be less likely to grant summary 
judgment and other dispositive motions

§ Reduced appellate rights

§ Tendency to “split the baby”

§ Less predictability

§ Risk of multiple arbitrations

Disadvantages of Arbitration Backburner?  Before you do, check this out!
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Federal and State Class Action Boom!
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§ March 3, 2022 – Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021

§ Prohibits employers from requiring arbitration of workplace sexual harassment or assault claims

§ Applicability of the Act will be determined under federal law and by a court, rather than an arbitrator

§ U.S. House Passes Bill Banning Mandatory Arbitration Agreements

§ FAIR Act passed 222-209 in March 2022

§ The legislation would prohibit pre-dispute arbitration agreements from being valid or enforceable 
when they require arbitration of an employment, consumer, antitrust, or civil rights dispute

§ Likely will not pass in the Senate (similar legislation failed in the Senate in the last Congress)

Arbitration Legislation

§ Distributing arbitration agreements 

§ Email
§ In person
§ Signed acknowledgments of receipt

§ Talking points and FAQs

§ Collecting signed arbitration agreements

§ Electronic records of signed agreements
§ Physical personnel file

§ Collecting and recording opt outs

§ Dedicated email or department address 
§ Filing opt outs

Logistics Of Rolling Out Arbitration Agreements
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DOL Audits

US DOL Announcement on Investigators 
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Recent Call from a Florida DOL Investigator

§ Worth Reviewing: 
§ exempt employee classification 

§ independent contractor classification 

§ FMLA compliance and other leave issues 

§ DOL can audit employers at any time 
§ most common reason = employee complaint 

§ DOL has also targeted employers in low-wage industries for wage and hour violations

Handling a DOL Audit
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§ The DOL typically provides little advance notice of an audit.

§ you can request time to gather records.

§ Contact the auditor to find out specific information about the audit.

§ Key questions to ask are the focus of the investigation (e.g., overtime pay compliance, exempt vs. 
nonexempt classification, minimum wage compliance), the time period for records the auditor 
wants to review, and the names of any employees that may be interviewed.

§ Gather the records in accordance with guidance provided by the auditor.

§ Be prepared to provide documentation related to the company compensation policies and 
procedures. Keep track of exactly what information was provided. Do not provide records other 
than what the auditor requests.

What to Expect

§ Designate one or two company representatives to work with the auditor.

§ Some employers choose to designate their company’s legal counsel; other employers will 
designate senior managers. The representatives will have the duty to provide documents 
requested, arrange for any additional records to be provided to the auditor (if necessary) and 
coordinate employee interviews.

§ During the audit, be courteous to and cooperative with the auditor.

§ It is a good practice to provide a quiet area for the auditor to work in.

§ At the end of the audit, ask the auditor to provide a summary of the results of the investigation. 

§ This information will help an employer review options for resolutions if any violations are found. If 
violations are found, employers are encouraged to consult legal counsel before any settlements are 
reached with the DOL

What to Expect Cont. 
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Polsinelli Online 
Solutions For
Home Care 

(POSH)

Minimum Wages Predictive 
Scheduling

Wage Theft 
Notices

Meal and Rest 
Breaks

Paid Sick/ Family 
Leave

Domestic Worker 
Bill of Rights

Business 
Expense 

Reimbursements

Show up Pay 
Requirements

Split Shift 
Premiums

Sleep Time 
Deductions

Meal and 
Lodging Credits

Employee 
Training 

Requirements 

Notice and Pay 
upon Termination 

Provisions
Anti-Arbitration 

Laws 

Independent 
Contractor Tests

Background 
Check Process

Salary Inquiry 
Bans

Requirements for 
Employment 
Agreements

Predictive 
Scheduling

Fair Chance 
Hiring Equal Pay 

Caregiver 
Information 

Disclosure Acts 

Mandatory 
Training 

Requirements 

Notice 
Provisions for 
Termination 

Unique Equal 
Employment 
Protections

Pay Stub 
Requirements

Terms of Client 
Service 

Contracts

Terms Permitted 
in Separation 
and Release 
Agreements

Other Frequent State/City Law Differences
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§ HR Documents, Forms & Templates

§ State Specific Employment Resources & Templates

§ HIPAA, Data Privacy & Security

§ News & Insights

§ Training, Recruitment & Retention

§ COVID-19 Response Package

37

POSH – Base Package POSH Base Package Documents
Pre-Hire

Federal Employment Application Reference Check Form – Written Screening 
Interview Do’s and Don’ts Memorandum Reference Check Form – Telephone Screening
FCRA Summary and EEOC Background Check Memorandum Federal Exempt Offer Letter
FCRA Disclosure and Authorization Federal Non-Exempt Offer Letter
FCRA Summary of Your Rights Form Federal Offer Letter Non-Exempt (Caregiver)
FCRA Disclosures Pre-Adverse Action Notice 
FCRA Disclosures Adverse Action Notice 

Onboarding Resources
Employee Confidentiality and Non-Disclosure Agreement Training Time Policy and Acknowledgement 
Form I-9 and Instructions Reimbursement Policy 
Photo Use Release Form Bring Your Own Device Policy 
Sample Notice Re-Risk Associated with Providing In-Home Care Internet Usage Policy
Caregiver Agreement for Transporting Client FMLA Policy 
Caregiver - Live-in/24 hour + Shift Agreement - 16 Hour Diversity and Inclusion Policy 
Caregiver - Live-In/24 hour + 16 Hour Time Sheet Travel Reimbursement & Accident Policy
Caregiver - Live-in/24 hour+ Shift Agreement - 13 hour Position Description – Administrator
Caregiver - Live-In/24 hour+ 13 Hour Timesheet Position Description - Caregiver
Time Adjustment Form
Caregiver Time Sheet and Certification for Visit Time
Caregiver Time Sheet and Certification for Non-Visit Time
On-Call Policy and Acknowledgement for Exempt Employees 
On-Call Policy and Acknowledgement for Non-Exempt Employees
Time Log and Certification for Visit Working Time (Non-Exempt)
Overtime Policy
Meal and Rest Break 
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POSH Base Package Documents
During Employment Resources

Performance Review FMLA Return to Work Form
Performance Improvement Plan FMLA Return to Work Letter
Disciplinary Action Form Non-FMLA Leave Requests Form – Medical 
Employee Complaint Form Non-FMLA Leave Request Form – Non-Medical 
FMLA Request Accommodation – Employee Request Form
FMLA Eligibility and Rights Form Accommodation – Medical Inquiry Form
FMLA Serious Health Condition Certification Form Accommodation – Approval Form
FMLA Family Member Serious Health Condition Certification Form Accommodation – Denial Letter
FMLA Military Caregiver Form Disability, Pregnancy (and Related Conditions) Accommodation Policy
FMLA Military Caregiver Vet Form Lactation Accommodation Policy
FMLA Qualifying Exigency Form Federal Military Leave Policy

End of Employment Resources
Leave Policy Separation Agreement and Release Exit Interview Form

Client Resources
Client Transportation Waiver

Arbitration Resources
Employee Arbitration Agreement (Mandatory) Employee Arbitration Agreement (Opt-Out)
FAQs for Employee Arbitration Agreement Program (Mandatory) FAQs for Employee Arbritation Agreement (Opt-Out)
Notice to AAA of Arbitration Program Memorandum on What to Do If the Department of Labor Visits Without Notice

Federal Posters and Notices
Federal Employee Polygraph Protection Act (EPPA) Poster Federal Forced Labor Awareness Poster
Federal Equal Employment Opportunity is the Law Poster Federal Minimum Wage Poster
Federal Fair Labor Standards Act (FLSA) Minimum Wage Poster Federal Occupational Safety and Heal Act (OSHA) Job Safety Poster
Federal Family and Medical Leave Act (FMLA) Poster Federal Summary of Your Rights Under Fair Credit Reporting Act Poster

Additional Resources
50 States (plus Washington D.C.) Labor and Employment Guides 50 States (plus Washington D.C.) Posters and Notices

Florida Labor and Employment Guide
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Florida Labor and Employment Guide

2022

Industry Tailored, State Specific Documents 
in a Click
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POSH – Florida’s Premium Resources State Premium Materials - Florida
Pre-Hire

Florida Employment Application
Florida Non-Exempt Offer Letter
Florida Exempt Offer Letter

Onboarding Resources
Florida Employee Handbook 
Florida Overtime Policy
Florida Personal Home Care Client Bill of Rights and Responsibilities
Florida Administrative Confidentiality, Non-Compete, and Non-Solicitation Agreement
Florida Caregiver Confidentiality and Non-Solicitation Agreement
Florida Meal and Rest Breaks Policy
Florida Travel Time Policy
Florida Cell Phone Use & Texting While Driving Policy 
Florida Equal Employment Opportunity Policy
Florida Caregiver Live-in Agreement
Florida Personnel File FAQs 
Florida Smoke Free Workplace Policy 
Florida Weapons in the Workplace Policy 
Florida Jury Duty Leave Policy 
Florida Military Leave Policy 
Florida Civil Air Patrol Leave Policy 
Florida Domestic Violence Victim Leave Policy 
Miami-Dade County Florida Family and Medical Leave Policy
Miami-Dade County Florida Domestic Violence Victim Leave Policy
Miami-Dade County Florida Jury Duty Leave Policy
Florida Time Off to Vote Policy
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State Premium Materials – Florida (Cont.)
Continuing Employment Resources

Performance Improvement Plan
Performance Review
Time Adjustment Request

End of Employment Resources

Florida Separation Agreement and Release of All Claims
Arbitration Resources

Employee Arbitration Agreement (Mandatory and Opt-Out)
Arbitration Opt-Out Form
Notice to AAA of Arbitration Program
FAQs for Employee Arbitration Agreement (Mandatory and Opt-Out)

Additional Add-On Documents 
Florida State Licensing Guide 
Florida Personal Care Licensing Summary 
Florida Skilled Care Licensing Guide
COVID-19 Related Forms and Packages
HIPAA Package

Client Documents
Florida Client Transportation Waiver 
Florida Personal Home Care Client Bill of Rights and Responsibilities
Notice Concerning Risks Associated with Providing In-Home Care

Florida Base Package Documents
Florida Child Labor Law Notice
Florida Discrimination Poster (English & Spanish)
Florida Equal Opportunity Poster
Florida Minimum Wage Poster
Florida New Hire Reporting Form
Florida Reemployment Assistance Fraud Notice
Florida Workers' Compensation Notice
Broward County, Florida Wage Recovery Notice
Pinellas County, Florida Wage Recovery Notice

Federal Documents
FCRA Summary and EEOC Background Check Memorandum
FCRA Disclosure and Authorization
FCRA Summary of Your Rights Form
FCRA Disclosures Pre-Adverse Notice Form
FCRA Disclosures Adverse Action Form
Form I-9 and Instructions

Policy and Procedure Manual
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Please connect with us at poshdemo@polsinelli.com

or

text CARE to 833.986.3448

Meet Linda Donev, Home Care Client Relations Manager, at Booth #513 for a 
demonstration of POSH on Wednesday, July 20 – Thursday, July 21, 2022

Need Help Getting Access? 

Employee Retention Credit 
Update

mailto:poshdemo@polsinelli.com
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§ Agents from the Internal Revenue Service’s Criminal Investigation Division raided the Houston 
Headquarters of Alliant Group on Friday, May 20

§ This raid is suspected to be in connection to helping employers secure tax credits and other incentives 
for clients

§ The IRS had previously challenged a host of Alliant Group affiliated employer tax credits related to the 
ERC

§ The lawsuits began after the IRS denied these
credits and refused to pay the firm – leading
to the raid

Alliant Raided by IRS

§ The Employment Retention Credit (ERC) was part of the CARES Act

§ Originally, an employer could not qualify for the ERC if it received a PPP loan

§ The Consolidated Appropriations Act:

§ Removed the PPP loan restriction

§ Extended the credit through June 30, 2021

§ Increased eligible wages from 50% to 70% 

§ Increased cap from $5k in the year to $7k per quarter

§ The American Rescue Plan Act extended the credit through the end of the year

§ Maximum credit: $33k per employee ($5k for 2020 and $28k for 2021)

Employee Retention Credit
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§ There are two methods to qualify for the ERC:

1) To qualify for ERC in 2020: the business must have experienced a 50% drop in quarterly 
revenue from the comparable quarter in 2019; or

To qualify for ERC in 2021: the business must have experienced a 20% drop in quarterly 
revenue from the comparable quarter in 2019

2) A business also may qualify for ERC if it was directly or indirectly impacted by a government 
shutdown (see IRS Notice 2021-20)

§ The IRS has authority to advance payments to eligible employers and to waive penalties for 
employers who do not deposit applicable payroll taxes in “reasonable anticipation” of receiving the 
ERC

Employee Retention Credit (cont.)

§ Congress extended the statute of limitations for the IRS to assess 
the amount attributable to the ERCs from 3 to 5 years

§ The more ERCs you accept, the
more likely you are to be audited
by the IRS

How Likely is an Audit? 
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§ Helping home care agencies utilizing ERC credits to establish the justifications

§ A dedicated tax attorney conducting an in-depth analysis of the relevant orders that were 
issued during the relevant time period

§ A tailored memo summarizing our findings

§ The memo will help defend against penalties shall an agency be audited, and a 
determination made that they were not eligible for the tax credits 

Polsinelli ERC Program

Florida Legal Updates

54
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§ In Florida, it is now an unlawful employment practice, and discriminatory based on race, color, sex, 
or national origin, to subject any individual, as a condition of employment, to training, instruction, 
or any other required activity that promotes or compels such individual to “believe” the following:
1. That members of one race, color, sex, or national origin are morally superior to members of another race, color, sex, or national origin.
2. That an individual, by virtue of his or her race, color, sex, or national origin, is inherently racist, sexist, or oppressive, whether consciously or unconsciously.
3. That an individual’s moral character or status as either privileged or oppressed is necessarily determined by his or her race, color, sex, or national origin. 
4. That members of one race, color, sex, or national origin cannot and should not attempt to treat others without respect to race, color, sex, or national origin. 
5. That an individual, by virtue of his or her race, color, sex, or national origin, bears responsibility for, or should be discriminated against or receive adverse 

treatment because of, actions committed in the past by other members of the same race, color, sex, or national origin.
6. That an individual, by virtue of his or her race, color, sex, or national origin, should be discriminated against or receive adverse treatment to achieve diversity, 

equity, or inclusion.
7. That an individual, by virtue of his or her race, color, sex, or national origin, bears personal responsibility for and must feel guilt, anguish, or other forms of 

psychological distress because of actions, in which the individual played no part, committed in the past by other members of the same race, color, sex, or national 
origin.

8. And that “virtues” as neutrality and racial colorblindness are racist or sexist, or were created by members of a particular race, color, sex, or national origin to 
oppress members of another race, color, sex, or national origin.

§ Employers can discuss these topics in training or onboarding, provided they are presented 
objectively without endorsement. 

55

Florida Unlawful Employment Practices

§ Florida Department of Health has adopted procedures and forms for employees to claim exemptions from 
private employer COVID-19 vaccination mandates, including exemptions for medical or religious reasons or 
on the basis if COVID-19 Immunity, periodic testing, or employer-provided persona protective equipment

§ Forms currently available: 

§ Ref-14376 Medical Exemption from COVID-19 Vaccination

§ Ref-14377 Religious Exemption from COVID-19 Vaccination
§ Ref-14378 Exemption from COVID-19 Vaccination Based on COVID-19 Immunity

§ Ref-14379 Exemption from COVID-19 Vaccination Based on Periodic Testing

§ Ref-14380 Exemption from COVID-19 Vaccination Based on Employer-Provided Personal Protective 
Equipment

56

Exemption from Private Employer COVID-19 
Vaccination Mandates
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§ On September 30, 2022, the Florida minimum wage will be $11.00 per hour

§ Minimum wage will continue to increase until $15.00 per hour on September 
30, 2026

Make sure to update mandatory Florida minimum wage posters 

qConspicuous location

qAccessible place where employees work

57

Florida’s Minimum Wage

§ Independent Contractor Rule

§ Economic reality test that focuses
on two “core” factors:

§ The degree of control over the work
performed

§ The worker’s opportunity for profit or loss

DOL Updates – Independent Contractor
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Recent Federal Court Decision On Florida Registry
§ A recent Florida federal court decision found a home care registry and its owners liable 

for failing to pay overtime to home care employees misclassified as independent 
contractors

§ The court found that the individuals were misclassified because:
§ Registry required caregivers to comply with policies, be on-call for emergencies, provide notification regarding medication 

changes, obtain approval for actions on behalf of consumer

§ Registry required caregiver to call in to report hours worked and submit reports and logs, and call to report time off
§ Registry facilitated pairing process for caregivers and consumers, determining which caregivers were a good match for 

client
§ Registry set pay based on reimbursement rates – no opportunity to negotiate
§ Registry provided training required by State

§ Court imposed individual liability for liquidated damages – significance of prior DOL 
investigation and good example of the impact of agreements with the DOL

Compliance Tips
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Strong legal presumption that all employees are entitled to minimum wage and overtime pay.

§ Burden is always on the employer to establish an exception from the general rules.
§ Workers cannot waive their rights.
§ Violations are “strict-liability” offenses.

The best defense is a good offense.
§ Train workers and supervisors.
§ Implement good policies and consistently enforce them. 
§ Documentation—practices are only as good as the proof.

Compliance is the Best Defense Preparing for Pay Practice Claims

§ Identify payroll practices vulnerable to litigation challenge.

§ Conduct “day one” litigation analysis to test existing defenses and evidence.

§ Develop and amplify evidentiary support.

§ Mitigate identified litigation risk through 
corrective measures.
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§ Develop Evidence Which Shows:

§ Employer is committed to accurate and timely payment of wages

§ Employees understand:
§ What is working time
§ How to accurately report all working time
§ What to do if not paid correctly or someone instructs

them to work off-the-clock
§ How to report remote work
§ How to report missed or interrupted meal or sleep periods
§ Who to contact with questions or complaints

Minimize Risk of Potential Liability for Off-the-Clock Work

§ Home care agencies often classify the following staff as exempt:

§ Care coordinators (administrative/executive);
§ Schedulers/scheduling managers (administrative/executive);

§ Marketing coordinators (outside sales).

§ Recently filed cases have alleged that the positions are nonexempt,
meaning overtime, rather than exempt.

§ The Department of Labor has taken the position that, particularly as it relates to “scheduling managers,” the 
position(s) may be nonexempt when:

§ Administrative exemption: not enough decision making discretion
§ Executive exemption: not enough supervisory/management authority

Misclassification Issues
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Explaining overtime eligibility

No off-the-clock work Pre-and Post-Shift Work

Explaining meal and rest periods

Travel, including addressing “continuous workday” issues (e.g., calling patients before leaving home)

Record all working time

For employees paid per visit: Ensure policies explain that all visit-related activities are compensated via the visit rates
Consider advantages of transitioning to salary-plus compensation system

Important Policies for
Home Care Employees
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Polsinelli PC provides this material for informational purposes only. The material provided herein is general and is not intended to be legal advice. Nothing herein should be relied upon or used without consulting 
a lawyer to consider your specific circumstances, possible changes to applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client relationship. 

Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do not guarantee future results; that every case is different and must be judged on its own merits; and that the 
choice of a lawyer is an important decision and should not be based solely upon advertisements. 
© 2022 Polsinelli® is a registered trademark of Polsinelli PC. Polsinelli LLP in California. Polsinelli PC (Inc.) in Florida. polsinelli.com


